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NATURE OF THE CASE 
This case is an appeal from a decision and a judgment made 
in case that was heard before the Honorable Judge Omar Call in 
The First Judicial District in Box Elder County, Utah on November 
9, 1984. This case was an action brought by the Plaintiffs Reese 
Anderson, Susan G. Anderson, and Carol R. Anderson to foreclose 
on an installment contract for the sale of land to the Defendant, 
the Smedley Family Investment Company. 
DISPOSITION BY THE LOWER COURT 
After a non-jury trial, the court held that the contract 
would be treated as a mortgage and that it could be foreclosed 
upon. Consequently, the court ordered the property sold at a 
n 
7 
7 
i 
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foreclosure sale. Additionallyf the court awarded the Plaintiff 
attorneys fees and legal costs. 
ISSUES PRESENTED FOR REVIEW 
1. Whether the District Court erred in construing ambiguities in 
a contract that had been drafted by the lawyer for the 
Respondents in favor of the Respondents and not in favor of the 
Appellants. 
2. Whether foreclosure on an installment land sales contract is 
proper when the contract states that before foreclosing the 
vendor must first pass title of the land to the vendee and the 
vendor fails to pass title to the vendee before initiating 
foreclosure proceedings. 
RELIEF SOUGHT ON APPEAL 
Defendant/Appellant seeks reversal of the trial court's 
decision and judgment that the land sale contract could be 
foreclosed upon and sold at a foreclosure sale. Additionally, 
reversal of the decision by the trial court to award attorneys 
fees and legal costs is sought. 
STATEMENT OF THE FACTS 
On May 15, 1981 the Plaintiff/Respondents entered into a 
contract with the Defendant/Appellants to sell them a certair 
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tract of property in Box Elder County, Utah. (A copy of the 
contract appears in the record). The contract provided that the 
Appellant/purchasers would pay $1 down. Assume a $99,000 
obligation that Respondent/vendor had previously incurred with 
the Bothwell Development Corporation. Additionally $380,000.00 
was to be paid out of income derived from the sale of lots over a 
seven year period, (see Section I; subsection C of the contract). 
Shortly after the purchase of the land in 1981, economic 
conditions made it impossible for the Defendant/Appellants to 
make monthly payments to the vendor. The lots were simply not 
selling and producing income.(R. 5-6) 
On December 16, 1983, the vendor served a notice of default 
upon the Appellants and informed them that they intended to. 
foreclose upon the installment contract like it was a mortgage. 
(R.19) The contract provides that in the event the seller 
intends to treat the contract as a mortgage that it must first 
deed the property to the purchaser. (See section 11 (c) of the 
contract). This never occurred. Nevertheless, the 
Plaintiff/Respondent sued Defendant/Appellant to foreclose upon 
the agreement. Trial was held before the Honorable Judge Omar 
Call in the First Judicial District in Box Elder County on 
November 9, 19 84. 
Judge Call found for the Plaintiffs and granted them the 
remedy of foreclosure on the contract and attorneys fees and„ 
costs. (R.164-175) 
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Appellant respectfully requests that this court reverse thi 
decision and judgment by Judge Call. 
SUMMARY OF ARGUMENT 
An ambiguity in a contract must be construed against the 
party who drafted the instrument and created the ambiguity. 
Hence, the ambiguity in this contract as to whether the Appellar 
was obligated to make pay monthly payments under the agreement c 
only to make payments from income earned from the sale of lots t 
third parties must be resolved in favor of the Appellant. If th: 
ambiguity is resolved in favor of the Appellant, the court must 
conclude that the Appellant met all obligations incurred under 
the contract. Hence, anything owed by the Appellant to the 
Respondent has been paid. As a matter of law this is a complet 
defense too the lawsuit. 
Second, a foreclosure works a forfeiture in the eyes of t." 
law. Accordingly, the law will not permit a forfeiture unless 
all necessary prerequisites are complied with first. In the c 
at bar, the contract required the Respondent to deed the prope 
in question to the Appellant before initiating foreclosure 
proceedings. This did not happen. A prerequisite for foreclo; 
was not complied with. Hence, the Court must invalidate the 
decision and judgment of the trial court permitting foreclosu 
and sale of the property. 
ARGUMENT 
- & -
POINT I 
AMBIGUITIES IN CONTRACTS ARE TO BE CONSTRUED AGAINST THE 
PARTY WHO DRAFTED THE AGREEMENT; CONSEQUENTLY THE APPELLANTS WERE 
NOT IN DEFAULT UNDER THIS CONTRACT. 
It is a cardinal rule of contract law that any ambiguities 
in a document are to be construed against the party who drafted 
and/or supplied the instrument. Christopher v. Larson Ford Sales, 
557 P.2d 1009 (Utah 1976). Wells Fargo Bank, N.A. v. Midwest 
Realty & Finance, Inc., 544 P.2d 882 (Utah 1975). Wingets, Inc. 
v. Bitters, 500 P.2d 1007 (Utah 1972). Skousen v. Smith, 493 P.2d 
1003 (Utah 1972). This is particularly true where a forfeiture 
is involved. Wingets, Inc. v. Bitters, supra. 
In the instant case an examination of the different 
provisions of the contract will bear out the fact that there were 
indeed major ambiguities involved. Section 1 (C) of the 
agreement made between the Respondent and the Appellant states as 
follows: 
BUYER further agrees that he and his agents and as-
signs will use their best efforts to sell on behalf of 
SELLERS the said lots as they are developed. It is un-
derstood and agreed that SELLERS shall also use their 
best efforts in selling said improved lots. All income 
from the sale of said lots as soon as it is received 
shall be applied towards the outstanding unpaid balance 
of the purchase price including interest of the property 
which is the subject of this Contract. < Interest shall 
accrue oon the unpaid balance of the purchase price at 
the rate of of eight (8%) per annum commencing with the 
15th day of May, 1981. The parties hereto agree that 
the entire unpaid balance of the purchase price includ-
ing the accrued interest shall be totally satisfied no 
later than the 15th day of May, 1988. 
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BUYER agrees to pay to SELLER the sum of $8,939.95 
per month commencing on the 15th day of May, 198 3 and 
continuing on the 15th day of each month thereafter un-
til the entire unpaid balance including accrued inter-
est is paid in full. In the event that sufficient in-
come has been generated from the sale of the improved 
lots as referred to herein to reduce the unpaid princi-
pal and accrued interest in excess of the amounts which 
said principal and interest would have been reduced by 
the monthly payments as herein scheduled then said mon-
thly payments shall be suspended until such time as the 
monthly payments are needed to timely satisfy the debt 
as herein set forth. The parties further agree that at 
the time the entire balance of the purchase price is 
paid in full, SELLER shall convey to BUYER by Quit-
Claim Deed any all property including improved lots 
which have not been sold and which are described on 
the attached Schedule "B" . 
An itemization of the amounts to be paid as des-
cribed in this Article are as follows: 
Down Payment $1.00 
Sellers obligations under contract of sale assumed... 
$99,976.09 
Amount to be paid over seven (7) years or out of in-
come from sale of lots $380,022.91 
Total $480,000.00 
Plus accrued interest as described in paragraph B and 
C of this Article. 
On the one hand, a provision of the contract states that 
$8,939.95 shall be paid every month. On the other hand, the la 
part of section 1 (c) states that the amount to be paid over 
seven years OR OUT OF THE SALE OF LOTS will be $380,022.91. (tl 
amount represents payment of principal, interest, etc.) 
The fact that the purchaser was obligated under the contr 
to use "best efforts" to sell the lots is important. It would 
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seem to suggest that perhaps the only income to the seller that 
was contemplated was that that arose directly from the sale of 
lots. Plainly and simply, the question is whether the contract 
contemplated absolute certain monthly payments of $8,939.95 to 
the seller or whether payment was conditional upon obtaining 
income from the sale of lots to third persons. 
The conflicting language at the very least creates an 
ambiguity. Since the Respondent and his attorney drafted the 
instrument which creates this ambiguity, the instrument must be 
construed in the Appellant's favor. 
In Bank of Ephraim v. Davis, 559 P.2d 538 (Utah 1977), the 
Bank of Ephraim sought to foreclose mortgages against the 
defendant Davis. The Supreme Court affirmed a decision by the 
district court and stated that: 
A mortgage is governed by the same rules of inter-
pretation that apply to written instruments general-
ly. In the event of uncertainty, as to the meaning 
of the contract, it is construed most strictly 
against its framer. 559 P.2d at 540 
In Winget 's Incorporated v. Bitters, supra, a seller of some 
business property declared the balance on the contract with the 
buyer immediately due and payable on the ground that the buyers 
were in default. The trial court ruled for the Plaintiff/seller 
and the Defendant/buyer appealed. The Utah Supreme Court 
reversed the trial court's decision granting summary judgment for 
the defendant. The Court stated: 
There are other rules relating to the interpretation 
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of contracts which tend to give support to the posi-
tion essayed by the defendants: i.e., that they have 
raised an issue of fact as to what was intended by 
the language of the contract. One such rule is that 
inasmuch as the plaintiff had its attorney draw the 
contract, its provisions should be construed most 
strictly against plaintiff; AND THIS IS ESPECIALLY 
TRUE AS TO A FORFEITURE, WHICH IS ENFORCED ONLY WHEN 
THE TERMS ARE CLEAR AND UNEQUIVOCAL. 500 P. 2D at 
1010 (Emphasis added) 
Since this case involves a foreclosure which involves a loss 
or forfeiture by the Defendant/Appellant this rule and this case 
are directly applicable. The contract must be construed in favor 
of the Appellant. 
POINT II 
THE RESPONDENT 'S FAILURE TO DEED THE PROPERTY TO THE APPELLANT 
BEFORE BEGINNING FORECLOSURE PROCEEDINGS WAS FATAL AND COMPELS 
REVERSAL OF THE TRIAL COURT'S DECISION TO GRANTING FORECLOSURE 
Section 11(c) of the contract between the Respondent and the 
Appellant provides that: 
C. The SELLER shall have the right, at his option, and 
upon written notice to the BUYER, to declare the entire 
unpaid balance hereunder at once due and payable, and 
may elect to treat this Contract as a Note and Mortgage, 
AND PASS TITLE TO THE BUYER SUBJECT THERETO, and pro-
ceed immediately to foreclose the same in accordance 
with the laws of the State of Utah, and have the prop-
erty sold and the proceeds applied to the payment of 
balance owing, including costs and attorney's fees; 
In the instant case, the seller failed to first deed the 
property to the buyer as was required by the contract before he 
sought to foreclose. Compliance with this requirement of the 
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contract was legally essential to invoke the drastic remedy of 
foreclosure. Foreclosure is nothing less than a forfeiture of 
the buyer's property to be sold at a foreclosure sale. An 
important rule of law is that one who seeks to invoke forfeiture 
must STRICTLY comply with all of the prerequisites necessary for 
forfeiture. 
In Russell v. Park City Utah Corporation, 506 P.2d 1274 
(Utah 1973), the defendant was sued for non-payment of rent and 
to terminate a lease. The trial court granted the plaintiff's 
motion for summary judgment and the defendant appealed. On 
appeal, the Supreme Court reversed and remanded the matter. At 
issue was whether the defendant had received sufficient notice of 
default under the law before the court proceedings were 
commenced. The court ruled for the defendant because all the 
prerequisites necessary for the plaintiff to obtain forfeiture of 
the lease had not been complied with. The court stated that: 
What has been said above concerning this notice and 
the service thereof should be considered in light of 
the general rule that one who seeks to invoke a for-
feiture must strictly comply with the prerequisites 
thereof because forfeitures are not favored in the 
law. 506 P.2d at 1276 
In the instant case, a prerequisite to foreclosure was the 
requirement that the property first be deeded to the Appellant. 
This did not occur. Strict compliance.with, the prerequisites for 
foreclosure was absent. Therefore, the court improperly granted 
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the remedy of foreclosure. 
Further, the doctrine that a mortgage instrument is to be 
strictly construed against its framer is applicable here as well. 
Respondent drafted the mortgage document and provided that before 
foreclosure proceedings could be initiated the property must 
first be deeded to the Appellant. Bank of Ephraim v. Davis, 
supra. 
CONCLUSION 
Because of the ambiguity in the contract concerning whether 
or not money was to be paid monthly by the buyer to the seller or 
only from income derived from the sale of lots, the Court must 
reverse the decision and the judgment of the trial court for the 
Respondent. Ambiguities in a contract must be resolved against 
the party drafting the instrument. Also, the court must reverse 
the decision and the judgment of the trial court because a 
prerequisite to foreclosing upon the property was that the 
seller (Respondent) first deed the property to the buyer 
(Appellant). Foreclosure constitutes a forfeiture under the law 
and all necessary requirements must be met to obtain a 
forfeiture. The requirement that the property be deeded was not 
met and therefore makes any foreclosure invalid under the law. 
Respectfully submitted. 
DATED this 
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C. DEMONT JUDD 
Attorney for Defendant/Appellant 
2650 Washington Blvd. 
Ogden, Utah 84401 
CERTIFICATE OF MAILING 
I hereby certify that I mailed, postage prepaid, two 
true and correct copies of the foregoing to Clint Judkins, 
attorney for plaintiff/respondent, 123 East Main Street, 
Tremonton, Utah, 84337, on this day of November, 1985 
x%S. 
Secretary  f f / 
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CONTRACT FOR SALE OF REAL PROPERTY 
This Agreement made this p "~ day of May, 1981, by 
and between REESE ANDERSON and SUSAN G. ANDERSON, his wife 
and CURTIS C. ANDERSON and CAROL R. ANDERSON, his wife all of 
Bothwell, County of Box Elder, State of Utah hereinafter 
collectively referred to as nSELLER" and SMEDLEY FAMILY 
INVESTMENT COMPANY, a limited partnership with DALE SMEDLEY 
as the general partner, who's principal place of business is 
Mountain Green, County of Morgan, State of Utah, hereinafter 
referred to as "BUYER". 
W I T N E S S E T H : 
For the consideration and on the terms and conditions 
herein set forth the SELLER agrees to sell and the BUYER 
agrees to purchase that certain real property located in 
Box Elder County, Utah and more particularly described as 
follows: 
See attached Schedule 1 attached hereto and 
hereby made a part hereof. 
Together with all water and water rights however shown, held 
or evidenced, used on or in connection with or in anywise 
appertaining to the above described lands, together with 
all appurtenances to said lands in anywise belonging or 
appertaining. 
I. 
The BUYER agrees to pay for said real property the 
principal sum of Four Hundred and Eighty Thousand Dollars 
($480,000.00), which said sum shall be paid as follows, to-wit: 
(A). One Dollar ($1.00) down, the receipt of which 
is hereby acknowledged. 
(B). BUYER shall assume and does hereby agree to assume 
all of SELLER'S obligations including payment of principal 
and interest under that certain contract for sale of real 
property dated the 14th day of February, 1979 by and between 
BOTHWELL DEVELOPMENT ASSOCIATES as SELLER and REESE ANDERSON 
and SUSAN G. ANDERSON as BUYER, a copy of which said Contract 
marked as Exhibit "A" is attached hereto and hereby made 
a part hereof. As of the date of possession the principal 
balance is in the amount of $97,920.00 and interest accrued 
is in the amount of $2,056.09, for a total amount of $99,976.09. 
The remaining balance of $380,022.91 shall be paid as follows: 
(C). BUYER shall deed to SELLER by Warranty Deed the 
real property located within the city limits of Tremonton, 
Box Elder County, Utah and more particularly described on 
the attached Schedule "B" which is hereby made a part hereof. 
This real property is located within a parcel of real property 
being developed by BUYER into a residential suburb. BUYER 
agrees that he shall at his expense and as timely as is practical 
develop the real property described in the attached Schedule "B" 
into improved residential lots including curb, gutter and 
water and sewer connections. BUYER^Jur;ther agrees that he 
and his agents and assigns will use their best efforts to 
sell on behalf of SELLERS the said lots as they are developed. 
It is understood and agreed that SELLERS shall also use their 
best efforts in selling said improved lots. All income from 
the sale of said lots as soon as it is received shall be 
applied towards the outstanding unpaid balance of the purchase 
price including interest of the property which is the subject 
of this Contract. Interest shall accrue on the unpaid balance 
of the purchase price at the rate of eight percent (87o) per 
annum commencing with the 15th day of May, 1981. The 
parties hereto agree that the entire unpaid balance of the 
purchase price including accrued interest shall be totally 
satisfied no later than the 15th day of May, 1988. 
BUYER agrees to pay to SELLER the sum of $ 8,939.95 
per month commencing on the 15th day 
of May, 1983 and continuing on the 15th day of each 
month thereafter until the entire unpaid balance including 
accrued interest is paid in full. In the event that 
sufficient income has been generated from the sale of the 
improved lots as referred to herein to reduce the unpaid 
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principal and accrued interest in excess of the amounts which 
said principal and interest would have been reduced by the 
monthly payments as herein scheduled then said monthly payments 
shall be suspended until such time as the monthly payments 
are needed to timely satisfy the debt as herein set forth. 
The parties further agree that at the time the entire balance 
of the purchase price is paid in full, SELLER shall convey 
to BUYER by Quit-Claim Deed any and all property including 
improved lots which have not been sold and which are described 
on the attached Schedule MB". 
An itemization of the amounts to be paid as described 
in this Article are as follows: 
Down Payment $1. 00 
Sellers obligations under contract of sale assumed ..$99,976.09 
Amount to be paid over seven (7) years or out of income 
from sale of lots $380,022.91 
Total $480,000.00 
Plus accrued interest as described in paragraph B and C of 
this Article. 
(D). To provide additional assets to satisfy the unpaid 
balance of $380,022.91, BUYER agrees to grant to SELLER a 
Mortgage in and to the real property described on the attached 
Schedule !fC" which is attached hereto and hereby made a part 
hereof. Said Mortgage shall be subordinate only to a lien 
granted to Tremonton City Municipal Corporation which said 
lien shall be conditioned upon the release of same when the 
improvements including curb and gutter and water connections 
are completed and paid for. BUYER and SELLER shall each use 
their best efforts to sell the property described in said 
attached Schedule ,fCf? and all income from the sale of same 
as soon as it is received shall be applied towards the outstanding 
unpaid balance of the purchase price including interest of 
the property which is the subject of this contract. 
The parties hereto agree that if BUYER, his agents or 
assigns sells any of the property as described in paragraph 
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C & D herein, that no charges will be made for their services 
except for actual costs incurred. 
The parties hereto further agree that SELLER will 
subordinate his interest in the property described on the 
attached Schedule "B" to Tremonton City Municipal Corporation 
for the purpose of a lien to secure improvements in the form 
of curb, gutter and water and sewer connections which said lien 
shall be released upon the satisfactory completion of said 
improvements and the payment therefore. 
II. 
Possession of said premises shall be delivered to 
BUYER on the 15th day of May, 1981. 
III. 
SELLER shall execute a good and sufficient Warranty Deed 
conveying title to the above described premises to BUYER 
which said Warranty Deed, together with a copy of this 
Agreement, together with appropriate Escrow instructions 
shall be delivered by the SELLER to the Escrow holder hereinafter 
named. Said instrument shall be held by the Escrow holder 
subject to the conditions of this Contract and shall be delivered 
to the BUYER when the Escrow holder has received all of the 
payments herein reserved to be paid at the time and in the 
manner above mentioned. 
SELLER agrees to furnish at his expense documentation 
acceptable to BUYER certified to as being accurate by a 
Certified Abstracting and Title Insurance Company, that 
the title to the property is a good and marketable title 
subject only to the liens or encumbrances herein mentioned 
and assumed by BUYER. This documentation shall be provided 
to BUYER on or before the 1st day of July, 1981. If BUYER 
desires title insurance on the property he shall do so 
at his own expense. 
BUYER agrees to furnish to SELLER documentations acceptable 
to SELLER and certified to by a Registered Abstract and Title 
Insurance Company, that the title to the property being conveyed 
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to SELLER as described in Article 1, Paragraph C and D 
herein is good and marketable title subject only to 
the liens and encumbrances as set forth in Article 1, Paragraph 
C and D herein. Said documentation shall be provided to 
SELLER on or before the 1st day of July, 1981. If SELLER 
desires title insurance on said property he shall do so 
at his own expense. 
IV. 
It is understood and agreed that if the SELLER accepts 
payment from the BUYER on this contract or if BUYER makes 
payments in amounts less than according to the terms herein 
mentioned whether before or after Notice of Default and Election 
or Remedy, then by so doing it will in no way alter the terms 
of this Contract as to the forfeiture hereinafter stipulated 
or as to any other remedies of the SELLER. 
V. 
SELLER warrants and represents that there are no special 
assessments against said premises nor are there any improvements 
on said premises now in process of installation which are unpaid 
for. 
VI. 
SELLER agrees to pay all taxes and assessments of every 
kind and nature which are or which may be assessed to the 
premises up to and including the 31st day of December, A.D.,1981 
and BUYER agrees to pay all taxes and assessments of every 
kind and nature which are or which may be assessed and which 
may become due on the premises from and after the 31st day 
of December, A.D. , 1981. SELLER represents that all property 
taxes and assessments of every kind and nature on said premises 
are paid currently with the exception of the 1981 general 
real property taxes not yet due. 
BUYER agrees to pay all taxes and assessments of every 
kind and nature which are or which may be assessed to the 
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real property described in the attached Schedule nBff & "C" up to 
and including the 31st day of December, A.D., 1981 and SELLER agrees 
to pay all taxes and assessments of every kind and nature 
which are or which may be assessed and which may become due 
on the real property described in the attached Schedules 
nB" & "C" from and after the 31st day of December, A.D., 1981. 
SELLER represents that all property taxes and assessments of 
every kind and nature on said real property are paid currently 
with the exception of the 1981 general real property taxes 
not yet due, 
VII. 
In the event that BUYER shall default in the payment 
of taxes or assessments as herein provided, the SELLER may 
at his option pay said taxes and assessments or either of 
them and if SELLER elects so to do then the BUYER agrees 
to repay the SELLER upon demand all such sums so advanced and 
paid by him, together with interest thereon from the date 
of payment of said sums at the rate of one and one-half percent 
(1 & l/27o) per month until paid. 
VIII. 
In the event that there are any liens or encumbrances 
against said premises or in the event any liens or encumbrances 
other than herein provided for shall hereafter accrue against 
the same, by acts or neglect of the SELLER, or in the event 
that BUYER shall default in the payment of any taxes or 
assessments on the real property described in the attached 
Schedules "B" and "C", then the BUYER at BUYER'S option may pay 
and discharge the same and rectify such default or defaults 
and upon presentation to the Escrow holder of a receipt showing 
payment, BUYER shall receive credit on the amount then remaining 
due hereunder and thereafter the payments provided for in 
paragraph I-C, herein may at the option of the BUYER be 
suspended until such time as such suspended payments shall 
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equal any sums advanced as aforesaid; provided, however, that 
no such credits shall be given until the Escrow holder has 
been presented with the receipt showing payment by or in behalf 
of BUYER on the account for which credit is claimed. 
IX. 
BUYER agrees that he will not commit or suffer to be 
committed any waste, spoil or destruction in or upon said 
premises and that he will maintain said premises in good 
condition. 
X. 
It is agreed that time is the essence of this Agreement. 
XI. 
In the event of a failure to comply with the terms hereof 
by the BUYER, or upon failure of the BUYER to make any payment 
or payments when the same shall become due, or within thirty (30) 
days thereafter, the SELLER, at his option, shall have the 
following alternative remedies: 
A. . SELLER shall have the right, upon failure of the BUYER 
to remedy the default within five (5) days after written notice, 
to be released from all obligations in law and in equity to convey 
said property, and all payments which have been theretofore made 
on this contract by the BUYER, shall be forfeited to the SELLER 
as liquidated damages for the nonperformance of the Contract, 
and the BUYER agrees that the SELLER may, at his option, re-enter 
and take possession of said premises without legal processes, 
as in it's first and former estate, together with all improvements 
and additions made by the BUYER thereon, and the said additions 
and improvements shall remain with the land and become the 
property of the SELLER the BUYER becoming at once a tenant at 
will of the SELLER; or 
B. The SELLER may bring suit and recover Judgment for all 
delinquent installments, including costs and attorney's fees. 
The use of this remedy on one or more occasions shall not prevent 
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the SELLER, at his option, from resorting to one of the other 
remedies hereunder in the event of a subsequent default; or 
C. The SELLER shall have the right, at his option, and upon 
written notice to the BUYER, to declare the entire unpaid 
balance hereunder at once due and payable, and may elect to treat 
this Contract as a Note and Mortgage, and pass title to the BUYER 
subject thereto, and proceed immediately to foreclose the same 
in accordance with the laws of the State of Utah, and have the 
property sold and the proceeds applied to the payment of the 
balance owing, including costs and attorney's fees; and the 
SELLER may have a Judgment for any deficiency which may remain. 
In the case of foreclosure, the SELLER hereunder, upon filing 
of a Complaint, shall immediately be entitled to the appointment 
of a receiver to take possession of said mortgaged property 
and collect the rents, issues and profits therefrom and 
apply the same to the payment of the obligation hereunder, 
or hold the same pursuant to Order of the Court; and the SELLER, 
upon entry of Judgment of foreclosure, shall be entitled to the 
possession of said premises during the period of redemption. 
XII. 
It is agreed by and between the parties that FIRST SECURITY 
BANK OF UTAH, Tremonton Branch, 140 West Main, Tremonton, Utah 
shall be appointed as Escrow Agent to hold all of the documents 
and receive all of the payments as provided for herein. The 
parties agree to execute appropriate Escrow instructions 
to effectuate the purpose of this paragraph. 
The down payment herein provided for shall be paid 
directly to the SELLER. All other payments made by the BUYER 
on the purchase price shall be paid to the Escrow holder 
which Escrow holder is hereby designated as the Agent of 
the SELLER to receive said payments and to remit the same 
to SELLER as SELLER may direct. 
XIII. 
It is hereby expressly understood and agreed by the 
parties hereto that the BUYER accepts said property in it's 
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present condition and that there are no representations, 
covenants or agreements between the parties hereto with 
reference to said property except as herein specifically 
set forth or attached hereto. 
XIV. 
The BUYER and SELLER each agree that should they default 
in any of the covenants or agreements contained herein the 
defaulting party shall pay all costs and expenses including 
a reasonable attorney's fee which may arise or accrue from 
enforcing this agreement or in obtaining possession of the 
premises covered hereby or in pursuing any remedy provided 
hereunder or by the Statutes of the State of Utah whether 
such remedy is pursued by filing a suit or otherwise. 
XV. 
Any notice permitted or required to be given hereunder 
or under the laws of the State of Utah may be given personally 
or by registered or certified mail at the election of the party 
giving notice. 
XVI. 
SELLERS shall retain all right, title and interest in 
and to the crop growing on the premises at the time of the 
execution of this document and shall have access to the 
premises for the purpose of cultivating and harvesting 
said crop. In addition, SELLERS shall have the use of and 
access to the stock well located on the Northeast end of 
the premises as well as the silage pit which is adjacent 
thereto until the 15th day of May, 1983. BUYER shall 
restrict his activities on the premises in such a manner 
as to not unduly effect SELLERS cultivating and harvesting 
of the crop and the use of the stock well and silage pit 
as herein provided. 
XVII. 
SELLER hereby represents that SELLER has an interest in 
certain property lying adjacent to the property which is the 
subject of this sale. The parties hereto agree that they shall 
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create a roadway for the use of the parties, their heirs, 
agents and assigns, sixty six (66) feet wide with the centerline 
of same being the borderline between the two adjacent properties, 
and the exact description of which is described herein on 
the attached Schedule " r)f which is hereby made a part hereof. 
Each party agrees that they shall timely execute and record 
the appropriate instruments to create this roadway* BUYER 
agrees that he shall at his expense maintain so much of said 
roadway as is practical under the circumstances for the use 
and benefit of the parties hereto, their heirs, agents and 
assigns. The roadway thus created shall be an easement 
running with the land of both BUYER and SELLER. 
XVIII. 
As used in this Agreement the terms SELLER shall include 
all SELLERS whether one or more; the term BUYER shall include 
all BUYERS whether one or more; and the masculine shall include 
the feminine and the feminine the masculine when the contract 
so requires. 
XIX. 
The terms of this Agreement shall be binding upon and 
shall inure to the benefit of the parties hereto, 
their respective heirs, personal representatives, successors 
and assigns. 
IN WITNESS WHEREOF, the parties have hereunto set their 
hands on the day and year first above written. 
SMEDLEY FAMILY INVESTMENT, CO. 
By Dale Smedley H 
STATE OF UTAH ) 
\ go 
COUNTY OF BOX ELDER ) 
On the y$ day of I/AA-* , 1981, 
personally appeared before me, REESE ANDERSON and SUSAN G. 
ANDERSON, his wife, CURTIS C. ANDERSON and CAROL R. ANDERSON, 
his wife, and DALE SMEDLEY, as the general partner for 
the SMEDLEY FAMILY INVESTMENT CO., all of whom are the signers 
of the within instrument and who duly acknowledged to me 
that they executed the same. 
My Commission Expires: 
October 17th, 1984 
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SCHEDULE 1 
Real property located in Box Elder County, State of Utah 
and described as follows, to-wit: 
The East half of the East half of Section 4, Township 
11, North Range 4 West, S.L.B.& M., less 33 foot strip 
beginning N0° 27' 30" W 33.00 feet from the Southeast 
corner of Section 4, TUN, R4W of the SLB&M and running 
thence N0°27*30" W along Section line 4009.78 feet to a 
point S 0° 27' 30" E 1323.84 feet from the Northeast 
corner of said Section 4; thence S 89051'49"W 33.00 
feet; thence S0° 27' 30" E 4009.70 feet to a point 
33.00 feet West of the point of beginning; thence 
East 33.00 feet to the point of beginning, all contg. 
160 acres. 
Clint S. Judkins 
Attorney for Plaintiffs 
123 East Main Street 
Trciuonton, Utah 84337 
Telephone: 257-3885 
II? THE FIRST JUDICIAL DISTRICT COURT 
III AND FOR BOX ELDER COUNTY, STATE OF UTAH 
REESE ANDERSON, SUSAN G. ANDERSON, 
and CURTIS C. ANDERSON, CAROL R. 
ANDERSON, 
Plaintiffs, 
Vs. 
SITEDLEY FAMILY INVESTMENT COMPANY, 
a limited partnership, 
DALE SMEDLEY, 
Defendants. 
This action having come on regularly for Trial before the I 
above-entitled Court, the Honorable Oiner J. Call presiding without 
a Jury on the 9th day of November, 1984, and the Plaintiffs having 
appeared and having been represented at Trial by their Attorney, 
Clint S. Judkins and the Defendants having appeared and having 
been represented at Trial by their Attorney, C. DeMont Judd, Jr., 
and the parties having presented evidence to the Court in the 
form of sworn testimony of witnesses and in the form of Exhibits 
received into evidence and having made and entered it's Findings 
of Fact and Conclusions of Law herein, and the Court being fully 
advised in the premises and good cause appearing therefore; 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Defendants, 
SMEDLEY FAMILY INVESTMENT COMPANY, a limited partnership, and 
DECREE OF FORECLOSURE 
Civil No. 18377 
DALE StlEDLEY, and each of them, are indebted to the Plaintiffs 
under the terma of the Contract For Sale of Real Property described 
in Plaintiffs Complaint on file herein, in the following amounts: 
for principal in the amount of $379,774-22, together with interest! 
thereon at the rate of 37. per annum from and after the 3rd 
day of January, 1984, until Judgment, which accrued 
interest is in the amount of as of the date 
hereof; together with principal in the amount of $81,600.00, 
together with interest thereon at the rate of 8.57» per annum from j 
and after the 14th day of August, 1984, until Judgment, 
which accrued interest is in the amount of as of 
the date hereof; for costs in the amount of $115.00, for the sum 
of $2,700.00 attorney's fees, together with interest on said sums 
at the rate of 127* per annum from and after the date hereof until 
paid. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the real 
property, together with all water rights, improvements and 
appurtenances described in the aforesaid Contract For Sale of 
Real Property and hereinafter more particularly described or such 
portion thereof as may be sufficient to pay the amounts found to 
be due and owing under this Judgment and Decree, together with 
interest thereon at the rate of 127o per annum as above set 
forth, and accruing costs herein, and expenses of sale, be sold 
at public auction by the Sheriff of Box Elder County, State of 
Utah, in the manner prescribed by law for such sale; that the 
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Sheriff, iC and when the subject presses are sold by him, out 
of tne proceeds of such Bale, siiall retain first his costs, 
disbursements and coinJLssiims, aud then pay to Plaintiffs or 
to their attorney, the accrued and accruing costs of this action, 
then said SUITS for Plaintiffs attorney's fees, then the amount 
owing to Plaintiffs for principal, interest, costs and expenses, 
as above set forth, together with accrued interest thereon or 
so xauch of said sums as said proceeds will pay, and that the 
curpl is, XT any, sh^ll be accounted for and paid over to the 
Clerk of tuis Court, subject to this Court's further order. 
II IS FliK'i'hEa ORDERED, ADJUDGED AiJD DECREED that all persons 
having an interest in the subject real property, water rights, 
improvements and appurtenances, shall have the right, upon 
producing satisfactory proof of interest, to redeem the same 
within the time provided by law for such redemption; that from 
aud after the expiration of the period of redemption as provided 
by lav;, that the Defendants above named and each of them and all 
persons claiming by, through or under them or any of them be 
forever barred and foreclosed of all right, title, interest 
and pstal'o in and to the subject real property, water rights, 
improvements and appurtenances, and that from and after the 
delivery of the sheriff's deed to the subject real property, 
including water rights, improvements and appurtenances therein 
to beionjyinr;, that the Grantee named thereon be given posession 
thereof. 
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The real property, water rights, improvements and appur-
tenances therein to belonging which are described in said Contract 
For Sale of Real Property and which are referred to herein are 
located in Box Elder County, Utah, and are more particularly de-
scribed as follows: 
The East half of the East half of Section 4, Township 
11, Worth Range 4 West, S.L.B.&M., less 33 foot strip 
beginning N. 0°27'30" W 33.00 feet from the South-
east corner of Section 4, T. U N . , R. 4 W. of the 
SLBoM and running thence U. 0o27'30u W along Section 
line 4009.78 feet to a point S. 0°27'30u E. 1323.84 
feet from the Northeast corner of Section 4; thence 
S. 39*51'49" W. 33.00 feet; thence S. 0°27,30M E. 
4009.70 feet to a point 33.00 feet to the point of 
beginning; thence East 33.00 feet to the point of 
beginning. All contg. 160 acres. 
DATED this day of , 1935. 
BY THE COURT: 
Omer J. Call 
District Judge 
CERTIFICATE OF MAILING 
I hereby certify that I mailed a true and correct copy of 
the foregoing DECREE OF FORECLOSURE to C. Dellont Judd, Jr., Attorney 
for Defendants, 2650 Washington Blvd., Suite 102, Ogden, Utah 
84401, on this 7 day of IJIQ/UC A ) 1985. 
\JLAAU Ut-Cli 
Secretary 
^ k 
Clint S. Judkins 
Attorney for Plaintiffs 
123 East llain Street 
Tremonton, Utah 84337 
Telephone: 257-3885 
IN THE FIRST JUDICIAL DISTRICT COURT 
IN AND FOR BOX ELDER COUNTY, STATE OF UTAH 
REESE ANDERSON, SUSAN G. ANDERSON, 
and CURTIS C. ANDERSON, CAROL R. 
ANDERSON, 
Plaintiffs, 
Vs. 
SMEDLEY FAMILY INVESTMENT COMPANY, 
a limited partnership, 
DALE SMEDLEY, 
Defendants. 
This action having corae on regularly for Trial before the 
above-entitled Court, the Honorable Omer J. Call presiding without 
a Jury on the 9th day of November, 1984, and the Plaintiffs having 
appeared and having been represented at Trial by their Attorney, 
Clint S. Judkins and the Defendants having appeared and having 
been represented at Trial by their Attorney, C. DeMont Judd, Jr., 
and the parties having presented evidence to the Court in the 
form of sworn testimony of witnesses and in the form of Exhibits 
received into evidence and both parties having rested and the 
Court being fully advised in the premises, now enters the follow-
ing: 
FINDINGS OF FACT 
1. That this is a cause of action which arose in Box Elder 
County, State of Utah. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. 18377 

principal and interest, to be due and payable and they thereby 
elected to treat such agreement as a Note and iiortgage and pass 
title to said properties to Defendants, subject to said agree-
ment, and said Plaintiffs further elected to close said agree-
ment as a Mortgage in accordance with the laws of the State of 
Utah. 
5. Subsequent to the Notices of Default and the filing of 
this lawsuit, Defendants delivered to Plaintiffs five (3) monthly 
payments for the sum of $44,699.75 and agreed that if an addi-
tional six (6) monthly payments were timely made, this legal 
proceeding would be dismissed, but that thereafter no further 
payments were made, 
6. That Defendants are entitled to the conveyance of 
five (1>) lots as described in I. (G) of the Contract For Sale 
of Real Property. 
7. There is presently due and owing to Plaintiffs by 
the Defendants and each of them under the terras of said agreementt 
the principal sum of $379,774.22, together with interest thereon 
at the rate of 87o per annum from and after the 3rd day of 
January, 1934 until Judgment, together with principal in the 
amount of $81,600.00, together with interest thereon at the 
rate of 8.37* per annum from and after the 14th day of August, 
1964 until date of Judgment. 
8. That it has been necessary for Plaintiffs to retain 
Counsel to represent them in this matter and under the terms of 
the Written Contracts Plaintiffs are entitled to recover 
reasonable attorney's fees and that a reasonable attorney*s fee 
is $2,700.00, and that in addition, Plaintiffs are entitled to 
recover costs of Court incurred. 
9. That the Contract For Sale of Real Property should be 
treated as a Note and Mortgage and the property therein described 
be sold in accordance with Sections 78-37-1 through 78-37-9 of 
the Utah Code Annotated and Rule 69 of the Utah Rules of Civil 
Procedure, and the amounts received therefrom shall be first 
applied to costs of sale then to the balance owing, including 
attorney1s fees, and that a Judgment shall be entered against 
Defendants and in favor of Plaintiffs for any deficiency 
remaining, and further, Plaintiffs shall be entitled to 
possession of the premises upon entry of this Judgment of 
Foreclosure. 
From the foregoing Findings of Fact, the Court now makes 
the following: 
CONCLUSIONS OF LAW 
1. That the Plaintiffs are entitled to a Judgment and 
Decree adjudging and decreeing that the Defendants, SMEDLEY 
FAMILY INVESTMENT COMPANY, a limited partnership, and DALE 
SMEDLEY, and each of them, are indebted to the Plaintiffs under 
the terms of said Agreement for the following amounts: for 
principal in the amount of $379,774,22, together with interest 
thereon at the rate of 8% per annum from and after the 3rd 
day of January, 1984 until Judjpnent, which accrued interest 
is in the amount of as of the date hereof; 
together with principal in the amount of $81,600.00, together 
with interest thereon at the rate of 8,y/0 per annum from 
and after the 14th day of August, 1984 until Judgment, 
which accrued interest is in the amount of , 
as of the date hereof; for costs in the amount of $115.00, for 
the sum of $2,700.00 attorney's fees, together with interest 
on said suras at the rate of 12% per annum from the date hereof 
until paid. 
2. That Plaintiffs are entitled to have a Judgment entered 
herein ordering that the subject real property's or such portion 
thereof as may be sufficient to pay the amounts due tinder the I 
Judgment and Decree to be entered herein, together with interest 
thereon at the rate of 12% per annum as above set forth and 
accruing costs, be sold at public auction by the Sheriff of Box 
Elder County, State of Utah, in the manner prescribed by law 
for the sale of real property; that such Sheriff, if and when 
the subject real property are sold by him, out of the proceeds 
of said sale,- shall retain first his costs, disbursements and 
commissions, and then pay to Plaintiffs or to their attorney 
the accrued and accruing costs of this action, then said sums 
for said attorney's fees, then the amount owing the Plaintiffs 
for principal, interest, costs and expenses, a3 above set forth, j 
together with accrued interest thereon, and Plaintiffs accruing 
costs or so much of said sums as said proceeds will pay, and that j 
the surplus, if any, shall be accounted for and paid for by said 
Sheriff to the Clerk of this Court, subject to this Court's further 
order; that all persons having an interest in the subject property 
shall have the right, upon producing satisfactory proof of | 
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interest, to redeem the saiae within the time provided by law for 
uue'u redemption; tuat frou and after the expiration of said period 
of reUenption, that the Defendants above naued and eacu of them 
and all persons elaining by, through or under them' or any of them 
be forever barred and foreclosed of all right, title, interest 
and estate in and to the subject preaiises; that from and after 
che delivery of the sheriff1a deed to the subject real property, 
that the Grantee named thereon be given posession thereof. 
3. That the Defendants are entitled to the conveyance 
of five (J) Iocs froia those described in I. (G) of the Contract j 
For Sale of Real Property. 
i&DK AMD EHTEREIV this day of March, 1983. 
BY TH2 COURT: 
Omer J. Call 
District Judge 
CERTIFICATE OF MAILING 
I hereby certify that I nailed a true and correct copy 
of tlv-i fore-oini; FIUDIUGS OF FACT AND CONCLUSIONS OF LAW to 
C. DeHont Judd, Jr. , Attorney for Defendants, 2650 Washington 
blvd., Suite 102, O^den, Utah 34401, on this ~J day of 
IN THE DISTRICT COURT OF BOX ELDER COUNTY, STATE OF UTAH 
REESE ANDERSON, SUSAN G. 
ANDERSON, and CURTIS C. 
ANDERSON, CAROL R. ANDERSON, 
Plaintiffs, 
vs. 
SMEDLEY FAMILY INVESTMENT 
COMPANY, a limited partner-
ship, DALE SMEDLEY, 
Defendants. 
MEMORANDUM DECISION 
Civil No. 18377 
This matter was tried to the court November 9, 1984, at the 
conclusion of which the court announced its decision subject to 
granting the defendant 10 days to furnish a brief on the question 
of whether or not a second notice of default is necessary to complete 
a foreclosure proceeding under a contract of sale where subsequesnt 
to the notice of default and intent to foreclose as a mortgage, the 
seller accepted five months payments and agreed that if an additional 
six months payments were timely made the law suit£ would be dropped, 
and thereafter no further payments were made and the only notice 
was a letter to counsel for defendant that the foreclosure proceedings 
would go forward. Each party has now furnished a memorandum citing 
Supreme Court cases which do not seem to be dispostive of the question 
nor to furnish the court compel lino reasons why the decision as 
announced on November 9th should not be implemented. Both parties 
cite two cases, Lamont vs. Evjon, 508 P2, 532 and Corporation 9 vs. 
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Taylor, 513 P2, 417. After reviewing those cases the court concludes 
a second notification of default was not necessary under circumstances 
here present, where the acceptance of the five months payments was 
part of a further condition that an additional six month payments 
be timely made in order to stop the foreclosure proceedings. The 
court finds however that the defendant is entitled to the conveyance 
of five lots pursuant to the agreement and the payment of the 
$44,699.75. 
Plaintiff to prepare the appropriate Decree and Order of Sale. 
Dated this yL day of January, 1985. 
BY THE-^COURT: 
L.-OMER J. CALLTOZSTRICT JUDGE 
V 
MAILING CERTIFICATE f 
Copy of the foregoing Memorandum Decision mailed this / ^ - day 
of January, 1985, to Clint S. Judkins, Attorney for Plaintiffs, 123 
East Main Street, Tremonton, Utah 84337 and to C. DeMont Judd, Jr., 
Attorney for Defendant, 2650 Washington Blvd., Suite 102, Ogden, Utah 
84401. 
Jay R. Hirschi 
Box Elder County Clerk 
By S'V:< ( ^V'"7'„,u 
Deputy V 
NOTICE OF DEFAULT AND ACCELERATION OF CONTRACT 
TO: SHEDLEY FAMILY INVESTMENT COMPANY AND THEIR ATTORNEY, 
C. DEMONT JUDD, JR. 
You will take notice that the SMEDLEY FAMILY INVESTMENT 
COMPANY is now in default on that certain Contract for Sale of 
Real Property dated the 15th day of May, 1981 by and between 
REESE ANDERSON and SUSAN G. ANDERSON, his wife, and CURTIS C. 
ANDERSON and CAROL R. ANDERSON, his wife, as SELLER, and 
SMEDLEY FAMILY INVESTMENT COMPNAY, a limited partnership with 
DALE SMEDLEY as the General Partner covering the property 
located in Box Elder County, State of Utah and more particularly 
described on the Schedule fflff attached hereto and hereby made 
a part hereof. 
You will further take notice that the delinquency consists 
of failure to. make the monthly payments as scheduled in Paragraph 
I. C. due on September 15th, October 15th, November 15th, and 
December 15th, 1983 in the amount of Eight Thousand Nine 
Hundred Thirty Nine Dollars and Ninety Five Cents ($8,939.95) 
each. You are also now responsible for attorneyfs fees and 
collection costs. 
You are hereby further notified that the SELLERS have 
exercised their option to declare the entire unpaid balance 
of Four Hundred Twenty Two Thousand Eight Hundred Ninety One 
Dollars and Forty One Cents ($422,891-41) now due, together 
with interest on Three Hundred Eighty Thousand Twenty Two 
Dollars and Ninety One Cents ($380,022.91) of said sum at the 
i m m e d i a t <*1 
\ . » ' c - l. L- i c . tj; - '< * u 111 r d c t - L 
be u tMi'*-.: a s .i tk ' i t . J J . i M o r t g a g e n< i i t la w i l l H* p a s s e d 
1 •->• * u' > * " * h e r e ' * .1.1 a • a 
coininei.v t . • ; , ; c *, n a*.- turn*. \\\ ,n ^ i v i a n o e w1 l .. 
c*T ; - M a t e oi. U t a h , <nn\ I.avi ' I n p r o p e r t y s o l d * 
i aw~ 
* aroceeds 
and 
C*,L,-JLJWM> . . t > i . SELLER w n * \id\n 
d e f i c i e n c y wui^ i i u ^ } LUiui iu . 
<U" ' i l l 
DATED this 16th ih; - of December, 1980. 
r 
' • l i tMT^ud&Lnl 
()• ri&M f o r S e l l e r s 
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